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The Big Picture

The U.S. Supreme Court decision, Kelo vs. City of New London (Connecticut), produced a significant legislative backlash. The high profile case ruled that economic development constituted a legitimate public use for a local government taking by eminent domain authority.  Following the decision an overwhelming response in the state legislatures resulted in over 700 pieces of legislation introduced and considered during the 2005-2006 sessions.  Of those, 70 bills were enacted in 35 states.    

The 2005-2006 legislative sessions saw three main approaches employed to address eminent domain reform:

(1) Restricting “retail,” “office,” “commercial,” or “residential” development

· Alabama, Maine, Nebraska and West Virginia

(2) Narrowing the definition of “public use” and restricting the use of eminent domain authority for economic development as well as prohibiting the transfer of property to private entities

· Alabama, Alaska, Arizona, California, Delaware, Florida, Georgia, Idaho, Iowa, Kansas, Kentucky, Louisiana, Michigan, Minnesota, Missouri, Nebraska, Nevada, New Hampshire, New York, North Carolina, North Dakota, Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, Tennessee, Texas, Vermont, West Virginia and Wisconsin

(3) Establishing strict administrative procedures for eminent domain takings

· Alabama, Alaska, California, Colorado, Florida, Georgia, Idaho, Illinois, Indiana, Kansas, Louisiana, Maine, Mississippi, Missouri, Nebraska, Ohio, Pennsylvania, South Carolina, Utah, Virginia and Wisconsin
Legislation: Passed and Proposed

Despite enactment of eminent domain response in two states entering the 2007 session, the issue has remained a priority in the legislatures. In fact, in states such as Arizona, Kansas, Oklahoma, New York, South Carolina and Texas, legislation has been introduced to essentially “cleanup” the legislation passed last year. These states are considering legislation to allow takings for condemned areas as well as restructuring the process and circumstances in which a property may be taken by eminent domain authority. 

Two pieces of legislation have been enacted in 2007: 

1) Utah S.B. 218 revises existing law relating to community development and renewal agencies and modifies the definition of urban renewal to include environmental remediation.  

2) Wyoming H.B. 124, does not include the taking of private property for “public purpose” and the transferring of property to another private individual, but it does allow the taking of this property in the cases of condemnation. The legislation also requires that nothing should restrict the authority of the Wyoming pipeline authority or the Wyoming infrastructure authority to transfer condemned property to another entity.

Other states such as Ohio, Connecticut and New Jersey that had difficulty getting eminent domain legislation passed last session are taking another swing at the issue. 

Ohio S.J.R. 1:

· This measure is a constitutional amendment that would provide limits on the power of a public authority to take private property for a public use.
· The two part proposal, S.J.R. 1 and SB 7, which states the General Assembly’s intentions in its upcoming deliberations on reforming Ohio’s laws regulating the exercise of eminent domain, is said to implement the recommendations of the Eminent Domain Task Force.
· Eminent domain legislation has been identified as a priority issue for this session by Republican leadership. The sponsor, Senator Kevin Coughlin (R), introduced a similar resolution in the 2005-2006 session as SJR 6.  It received multiple hearings but was not moved beyond the first committee of referral.
· In recent polls, Ohio voters have been vocal about their opposition to any form of eminent domain takings, including takings for small projects such as public roads.  

In Connecticut three prominent pieces of legislation remain viable: S.B. 1054, S.B. 1446, and S.B. 167.  

1) S.B. 1054 revises the process of eminent domain for municipalities and development agencies and provides for specific determinations to be made by the legislative body prior to the acquisition of land. 

· This measure has met the Joint Committee on Planning and Development’s deadline and is currently pending further consideration by the Senate.  

2) S.B. 1446 limits the use of eminent domain to acquire residential property consisting of four or fewer dwelling units for economic development purposes.

3) S.B. 167 allows an individual or the individual’s heir to repurchase property acquired by eminent domain if the public use for which the property was acquired is not completed within fifteen years of acquisition.

· Both measures are in the Joint Committee on Judiciary, awaiting any revision.  These measures must be reported from committee by April 13th.

New Jersey has both a Senate Bill and Assembly bill, S.B. 175 is a proposed committee substitute and a similar provision, A.B. 32, which was approved by the Assembly last year.

1) S.B. 1975 would improve the notification requirements used in condemnation proceedings.

2) A.B. 3257 provides that a delineated are may be determined to be in need of redevelopment if the condition of the area is determined to be detrimental to the safety, health, or welfare of the community.

Other states to watch:

New Mexico has two bills this session that are currently pending a signature by Governor Bill Richardson (R). These measures were introduced based on recommendations of the 2006 Governor's Task Force on the Responsible Use of Eminent Domain by State and Local Governments in New Mexico.  Governor Richardson created the Task Force to examine the Kelo vs. City of New London case to determine what impact the decision will have or has had on condemnation proceedings around the state in order to develop recommendations for legislation. 

· New Mexico H.B. 393 and identical legislation, S.B. 401, repeal statutes authorizing local public bodies and other governmental entities to address blighted areas and encourage economic development through the use of the power of eminent domain.

Maryland currently has an issue pending in the Assembly, S.B. 3, which seems to be the vehicle for the eminent domain issue this year. Senator James DeGrange (D) sponsored similar legislation during last session that was held in the Senate.  In 2006, over 30 measures were introduced regarding eminent domain but a vehicle for the issue could not be determined, and none of the measures were able to get enough support for floor votes.  However, this bill has received a considerable amount of support in the form of several influential co-sponsors.  

· Maryland S.B. 3 requires a government unit to make specified findings in writing before condemning and transferring private property to a private party for economic development purposes.
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